EXPLODING THE LOBBYING MYTH
NON PROFITS CAN LOBBY

(From Mark S. Homan Promoting Community Change, 5th Edition, 2011 )

“We’re a tax-exempt organization, so we can’t take an active role.” Let’s set the record straight. You most certainly can be actively involved in advocating for a change in public policy, and many of the things you can do are not even considered lobbying.  That tax exempt, nonprofit organizations cannot lobby or engage in advocacy is simply a myth. The only organizations that cannot undertake lobbying activities are private foundations (Phelan, 2002).  Although a foundation cannot itself lobby, it certainly can support grantees who do lobby (Troyer, 2000). 
Most social service agencies and many other social welfare organizations are 501(c)(3) organizations. These are tax exempt nonprofit organizations. People contributing to these organizations can use the contribution as a tax deduction. Let’s take a closer look at what you can do. Under federal tax law, except for private foundations, 501(c)(3) organizations, commonly referred to as charitable organizations, can lobby. However, lobbying cannot be a substantial part of their activities. Just what constitutes “substantial” is confusing and open to judgment. An organization can continue to operate under this vague standard, or it can instead elect to operate within clear, specific limitations on lobbying expenditures. This election provision is covered under Section 501(h) of the Internal Revenue Code. Not only are these limitations clear, but some would say they are generous. Though most organizations are eligible, churches and private foundations cannot choose the 501(h) option. Check to see if your organization can qualify. 
In 1990 the IRS published a new set of regulations dealing with lobbying activities for 501(c)(3) organizations. These regulations set forth a number of clarifications of what had been a pretty murky set of tax rules (American Bar Association, 2000; Troyer, 1991). The substantive changes made at that time still apply today. The following overview of provisions for lobbying has been drawn from the Alliance for Justice (2003, 2005, 2007; Abby Levine, personal communication, August 2009), Code of Federal Regulations (2009a, 2009b), Independent Sector (2002c, 2009b), Internal Revenue Service (2002, 2006, 2008, 2009b, 2009c, 2009d, 2009e), Phelan (2002, 2006), the United States Senate (2009), and Urban (2004). The following information is not legal advice and provides a very general overview of the rules. Electing to abide by the restrictions under 501 (h) simply involves filing Form 5768, a one-page form. You only need to do this once, and you can change your mind later and revoke your election. 
A charity can spend up to 20% of its first $500,000 of exempt purpose expenditures (generally this means its annual expenditures, with some adjustments) on lobbying activities. That’s $100,000 for an organization that spends $500,000 a year! Even though the proportion it can spend for the second $500,000 and beyond continues to decrease, if its expenditures are large enough, an organization making an election under 501(h) can spend up to $1 million on lobbying! An organization can spend no more than 25% of its total lobbying limit on grassroots lobbying (rallying the troops), but it can spend as much of its total lobbying limit as it wants on direct lobbying. Only activities that involve an expenditure of funds fall under the lobbying limits. Organizations need to account for costs involved in any activity related to a lobbying effort, such as employee compensation for time spent researching proposals, preparing proposals, and communicating with lawmakers. Cost-free activities, such as volunteer time, don’t count against the lobbying limit, however. The organization must keep a record of its direct and grassroots lobbying expenditures and report them on Form 990, which is filed with the IRS. 
Now you know that you can lobby and how much you can spend, but what is lobbying? Or more to the point, what activities does the IRS consider as lobbying? 
It is important to understand what counts as lobbying, because if the activity is not lobbying, the costs of doing it do not count against your lobbying limits. “Lobbying” and “influencing legislation” are narrowly defined. As mentioned previously, there are two types of lobbying: direct lobbying and grassroots lobbying. Both involve expressing a view about specific legislation. In general, communicating with a legislator (or legislative staff) and expressing a view about specific legislation is direct lobbying, and communicating with the general public, expressing a view about specific legislation, and including a call to action is grassroots lobbying. 
Communicating with a government official is only considered lobbying if that official is a member of a legislative body or staff involved in the formulation of legislation and if the principal purpose of your communication is to influence legislation. Communication is considered direct lobbying if two conditions are present: (1) the communication refers to specific legislation, meaning legislation that has already been introduced in a legislative body or a specific legislative proposal that the organization supports or opposes; and (2) the communication reflects a view on the legislation. However, discussion with a lawmaker would meet the test of specific legislation when the idea has enough substance that the lawmaker would recognize that you are discussing a specific proposal and would know what you want the lawmaker to do about it. Your bringing up a particular idea for legislative action becomes the proposed piece of “specific legislation.” Specific legislation does not include rules or actions by nonlegislative bodies such as executive agencies and housing authorities. 
For communication with the general public to be considered grassroots lobbying, it must refer not only to specific legislation and express a view on that legislation but also urge the recipient of the communication to take action on the legislation. 
There are other ways that a nonprofit can influence the development of policy that are covered by regulations. For example, public charities can participate in initiative and referendum campaigns, and related expenditures are counted against the more liberal direct lobbying percentage. 
The Lobbying Disclosure Act of 1995, as amended by the Honest Leadership and Open Government Act of 2007, adds some registration and reporting requirements for lobbying at the federal level and includes attempts to influence the executive branch as lobbying. Organizations that do a significant amount of federal lobbying will need to be mindful of somewhat different definitions under the federal Lobbying Disclosure Act. Very few community organizations engage in enough lobbying activities at the federal level to meet the registration threshold. If they do, they will need to file a quarterly report to the Clerk of the House of Representatives and the Secretary of the Senate on Form LD-2. In general, you will need to spend $11,500 in a quarter and have an employee spend at least 20% of her time on lobbying activities before you need to register. In addition, lobbyists and the organizations that employ them must also file semiannual reports (Form LD-203), disclosing certain contributions and certifying compliance with the House and Senate gift and travel rules (U.S. House of Representatives, 2009). 
For provisions that apply to state registration, check with the department of your state government that regulates lobbying, generally the Secretary of State. 
A number of other provisions in the tax code and the Lobbying Disclosure Act describe what you can and cannot do with respect to lobbying, including special provisions for organizations such as coalitions. In addition, lobbying restrictions often apply to government grants and contracts. It would be wise to sit down with an accountant or tax attorney to go over the applicable regulations. You will find that indeed you can do very much to advocate for a change in public policy. 
If you work for a private, nonprofit organization or social service agency, one of the most significant steps you can take to move forward the process of change is to get your agency actively involved in shaping public policy. A community organization or social service agency has a base of power that it can put to use in partnership with its constituents. Public policies affect people. They affect your community, the people your agency serves, and even the agency itself. Knowing that your agency can also affect policy, perhaps you will decide that it should.
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